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14 July 2014 
 
Ms Mary Anne Hartley QC 
President 
Industry Panel 
By email: industrypanel@act.gov.au 
 

Dear Ms Hartley, 

Following advice from your secretariat that it had been published, the Commission has 
reviewed the material placed on your website on 4 July 2014, including the Industry Panel 
Approach Paper and the letter to Mr Knox of ACTEW Corporation dated 30 June 2014. The 
Commission considers that there are some technical issues arising from this material and 
the legislative context for the Industry Panel review that the Commission should draw to 
your attention. 

In summary these are that: 

 The Panel is obliged to receive and consider submissions from the public; 

 That the Panel may only consider matters raised by the applicant in submissions to 
the Commission during the course of the original investigation; and 

 The review to be conducted by the Panel is a review of the price direction. 

In regard to the first point, the position is correctly stated on page 4 of your approach 
paper where you state that the Panel “must invite public submissions and conduct public 
hearings”. On page 5 of the Approach Paper it states that: 

The legislative framework does not require that the Panel, in conducting the review, must 
consider submissions from other persons. 

This would appear to conflict with s.18(1)(b) and s.18 (6) the ICRC Act, which apply to a 
Panel by virtue of s.24O(2). The relevant clauses of s.18 compel the Commission to invite 
interested people to make written submissions to the Commission to ‘take into 
consideration any written comments submitted in accordance with the invitation...in 
relation to the draft report of the investigation.’ 

In regard to the second point, the Commission notes that, in the Panel’s letter to Mr Knox, 
ACTEW is invited, inter alia, to indicate whether it “wishes to provide further evidence, the 
nature and scope of that evidence (and reasons why that evidence was not before the ICRC 
when it made the price direction)”. This would appear to conflict with s. 24N(3) of the ICRC 
Act, which states that: 

Despite subsection (2), the panel may not consider any matter on an application for review 
that was not raised on behalf of the applicant in submissions to the commission for the 
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purposes of the investigation of the price direction that is the subject of the review. 

In regard to the third point, parts of section 5 of the Approach Paper, while not specific  could be 
interpreted as implying that the Panel believes that it is under an obligation to re-conduct the 
investigation that the Commission undertook in arriving at the price direction. The Commission does not 
believe that this is the intention of the review provisions of the ICRC Act. Rather, the Commission 
considers that only some aspects of the investigation need be subject to re-examination, namely those 
that underpinned elements of the price direction that the Panel considers, based on the application for 
review, should be reconsidered. For example, since, in the final stages of the investigation, the 
Commission accepted ACTEW’s revised estimates of operating and capital expenditure for the first two 
years of the regulatory period, there would seem to be no reason for the Panel to re-examine this 
aspect of the investigation. 

If you have any questions or would like further clarification of any of the above, the Commission is at 
your disposal. 

 

 

Yours Sincerely, 

 

Mr Malcolm Gray 
Senior Commissioner 
Independent Competition and Regulatory Commission 


