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1 Introduction 
The ACT Government is undertaking a review of its Regulatory Impact Assessment (RIA) processes, 
following from commitments made by the ACT Government at the Council of Australian 
Governments (COAG) Business Advisory Forum (BAF) in December 2012.  The BAF endorsed a 
package of potential and existing reform measures proposed by individual jurisdictions to improve 
the quality of regulation and regulatory management nationally, as part of the Lifting Regulatory 
Performance reforms.   

The Lifting Regulatory Performance reform is informed by the findings of the Productivity 
Commission’s Regulatory Impact Assessment:  Benchmarking inquiry.  This report found that while 
RIA requirements in all Australian jurisdictions are reasonably consistent with Organisation for 
Economic Co-operation and Development (OECD) and COAG guiding principles, there are several 
areas where RIA processes could be improved.  The Commission’s findings are summarised at 
Appendix 1 and are compared to current ACT requirements at Appendix 2.  

The ACT Government is releasing this Issues Paper for public comment to support and promote 
community engagement in the development of public policy processes.  While this Issues Paper 
poses questions relating to scope for improvement to the ACT’s RIA processes, public comments do 
not need to be limited to providing responses to these questions.   

Responses will be considered by an Inter-Directorate Committee which is overseeing the review.  
The Committee comprises representatives from Chief Minister and Treasury Directorate (Chair), 
Justice and Community Safety Directorate and Economic Development Directorate.   

Comments can be provided to RIA.review@act.gov.au.  The deadline for comments is 
COB Friday, 25 October 2013. 

1.1 What is Regulatory Impact Assessment? 
The importance of RIA was noted by the Productivity Commission (2012), which states that “ ... RIA 
seeks to ensure that the policy development process consistently delivers regulations (or other 
policy solutions) that provide the greatest benefit to the community, relative to the overall costs 
imposed.”1 

For the ACT Government, RIA is a policy development tool which facilitates analysis of the impact of 
regulatory policy proposals on the community, business and government.  In the ACT, the product of 
the RIA process is a Regulatory Impact Statement (RIS), which steps through the process of 
explaining how the recommended option has been decided upon. 

A RIS provides structure and informs the policy development process for government, and is also 
used for presenting information on the policy decision to stakeholders.  The RIS process will be 
further explained in Section 3. 

1 Productivity Commission 2012, Regulatory Impact Analysis:  Benchmarking, Research Report, Canberra, p 3. 
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2 Approach 
This Issues Paper discusses the role that RIA plays in policy development in the ACT, the processes 
and requirements for developing a RIS, and poses a series of questions for public comment.   

In reviewing existing RIA arrangements, the intent of the review is to promote: 

• effective regulation – RIA processes should promote effective regulation; 
 

• quality policy development processes – RIA processes be integrated into policy development 
processes and should promote good policy decision-making and transparency; 
 

• proportionality – assessment should be commensurate to the significance of the proposals 
under consideration; 
 

• efficiency – RIA processes should be streamlined and targeted to best effect; and 
 

• capacity – adequate resources and guidance should be provided for undertaking RIA. 

This review will also consider the Productivity Commission’s findings, having regard to its objectives, 
related components of policy development processes, and the views of stakeholders. 
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3 Regulatory Impact Statement development in the ACT 
In the ACT, RISs are undertaken as part of a broader policy development process.  This section of the 
paper focuses on the RIS relationship with the policy development process in the ACT, and considers 
the potential for improving the RIS process.    

Section 4 discusses the interaction of RISs with the other components of the ACT’s policy 
development process.   

3.1 Regulatory Impact Statements in the ACT 
In general, a RIS should provide a considered, coordinated and evidence-based approach to support 
policy outcomes.  A government policy development life-cycle process is presented below and is 
generally representative of that for the ACT.  RISs are intertwined with this process up to the point 
where a decision is made. 

 

 

3.1.1 Identify the problem 
The first step in developing a RIS involves defining the issue and problem that needs to be resolved.  
All further aspects of policy development should refer back to the initial problem and how it is being 
addressed.  

3.1.2 State the objectives 
The objectives of the RIS should be developed in the context of the government’s strategic 
objectives and policy priorities.  These goals are distinct from the characteristics and features of the 
policy measures that will be used to achieve the outcome.   

3.1.3 Determine the options 
This step involves listing all feasible regulatory and non-regulatory options for addressing the 
problem.  Examples of policy options for addressing a problem include: 

• information disclosure (for example, publishing the results of a hygiene survey of local 
restaurants encourages restaurants to meet hygiene standards); 

• economic incentives (for example, taxes and subsidies); 
• quasi-regulation (for example, an industry code of practice for which there is some 

government involvement such as endorsement or funding); and  
• regulation (for example, requiring that all new residential properties satisfy certain energy 

efficiency requirements).   

3.1.4 Undertake impact analysis 
The fourth step of the process involves analysing the impact of each of the feasible options through 
qualitative and quantitative analysis.  It may also look at the distribution of these impacts in different 
sections of the community (for example, extra compliance costs incurred by businesses, or lower 
prices for consumers arising from a subsidy), the likelihood of these impacts being realised, how the 
impacts may change over time, and the sensitivity of the impacts. 

C   O   N   S   U   L   T   A   T   I   O   N 
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3.1.5 Recommend an option 
The recommended option is chosen based on how well it addresses the policy problem, and its likely 
impact.  However, there is often more than one option which adequately addresses the policy 
problem.  In these circumstances, an assessment of the costs, benefits, and distribution of impacts 
for each option needs to be made.   

3.1.6 Make a decision 
Regulatory policy decisions by Government in the ACT will be made by Cabinet.  Arguments are 
presented for and against each of the options, including the recommended option.  Based on this 
information, a decision is made on which option will be implemented.  (Note Cabinet is not bound by 
the recommendations of a RIS.)  Legislative matters will proceed to the Legislative Assembly. 

3.1.7 Consultation 
Consultation is undertaken throughout all the steps mentioned above, for multiple purposes.  
Consultation enables the ACT Government to: 

• inform the community about proposed ACT Government policies and actions; 
• respond to issues raised by the community; 
• provide the opportunity for the community to have their say on proposed ACT Government 

policies, law reforms and programs; 
• invite the community to submit proposals for consideration; and 
• work more closely with the community to shape policy options and priorities. 

3.2 Further aspects of the policy development process 
Subsequent to the RIS process, two further components of the policy development process occur.  
Note that RISs include guidance and recommendations on both of these components.   

3.2.1 Implement the policy 
Implementing the recommended option involves communicating the policy to the community, and 
the government undertaking any new activities or oversight required by the new policy (for example, 
ACT Government officials checking that supermarkets are not distributing disposable plastic bags at 
no charge to customers). 

3.2.2 Review the policy 
The final step of the RIS development process involves reviewing the policy implementation over 
time against its objectives, determining whether the expected impacts have been realised, whether 
the initial problem has been sufficiently addressed, and whether the policy should be modified or 
improved. 

In reviewing the policy it may also be necessary to take steps such as establishing a 
complaints/feedback mechanism, implementing periodic reporting of the policy, and undertaking 
ongoing consultation with affected parties.   

3.3 Potential for change 
This subsection considers the potential for change to various components of the RIS development 
process in the ACT. 

3.3.1 Application and scope of RIA 
The application and scope of RIA determines whether a RIS needs to be undertaken for a regulatory 
policy proposal.   

[6] 



In the ACT, a RIS was prepared for approximately 2.2 per cent of all acts, subordinate legislation and 
disallowable instruments in the 2010 and 2011 calendar years.  This is in line with the national 
average of 2.3 per cent, and compares favourably to jurisdictions such as the Commonwealth, 
Victoria, Queensland, Western Australia, and Tasmania2. 

Underlying the consideration of the application and scope of RIA processes is a need to balance the 
impact of RIA processes for Government in terms of resources, cost and timeliness against the 
benefits derived from using a framework to support rigorous and informed decision making for the 
community.  The response may vary depending on the nature and significance of the policy matters 
being examined.   

3.3.1.1 Regulation 
RIA processes are part of government-based regulatory policy development.   

The Legislation Act 2001 (the Legislation Act) specifies RIS requirements for subordinate legislation 
and disallowable instruments.  The ACT Government Legislation Handbook (2009) provides that all 
policy and legislative proposals seeking Cabinet consideration require a RIS.   

The Productivity Commission in its benchmarking report suggests that outcomes are enhanced 
where various forms of regulation (primary, subordinate and quasi regulation3) are included within 
RIA processes.  

Legislation arising from private member’s bills, as it originates from non-government sources, is not 
subject to the preparation of a RIS.   

 

3.3.1.2 Threshold test 
Threshold tests determine whether a RIS is required for a regulatory proposal.  They can be 
categorised in terms of their application to the specified impacts of a measure:  generally by costs 
(above a specified amount); or distribution (affecting a sector of the community).  

The operation of threshold tests for the preparation of a RIS help to focus effort, particularly where 
resources are limited, as significant amounts of legislation and quasi-legislation is of a technical 
nature and can impose significant costs.  However, it does introduce a further element of judgement 
into the decision making process depending on the clarity and specification of the threshold criteria.    

The application of an appreciable cost test for subordinate legislation in the ACT is commensurate 
with other Australian jurisdictions.  The exceptions to this approach being the Commonwealth, 
COAG and South Australia which apply a lower ‘non-minor impact’ threshold. 

2 Productivity Commission 2012, Regulatory Impact Analysis:  Benchmarking, Research Report, Canberra.  
Table 4.2, p110. 
 
3 Quasi regulation includes such matters as government endorsed industry codes or guidance notes. 

Questions for discussion 

Should RIA requirements apply to all forms of regulation? 

Should RIA requirements apply to private member’s bills?  What would be the implications for 
legislative process?   
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The ACT’s current test is broad, covering impacts across the breadth of the community or a 
proportion thereof.  Some jurisdictions (the Commonwealth, Victoria and Tasmania) have chosen to 
focus on business or competition impacts as the trigger.  The Productivity Commission has suggested 
benefits from the application of RIA to quasi regulation.  

The Legislation Act applies a threshold test for subordinate legislation of “likely to impose 
appreciable costs on the community, or a part of the community” (s. 34).  However, a proposal 
assessed as having solely positive impacts on the community does not require a RIS.   

For other policy and primary legislation, the Legislation Handbook does not provide a threshold, and 
states that:  “a RIS is required for any new or amending legislation proposals that may impact on a 
stakeholder group, for example, Government, community group, general public, industry or business 
group”.   

 

A further consideration is determining at which stage of the policy development cycle  should a 
threshold test be applied.  Determining whether or not a regulatory proposal should proceed may 
impose costs that require the development of a RIS.  This raises a dilemma in terms of knowing such 
costs, without first undertaking an analysis of the proposal. 

 

A potential solution is to require agencies to undertake a basic assessment of the likely costs 
imposed for every regulatory proposal they are developing.  If this assessment shows that there are 
likely to be costs imposed, then a RIS can be undertaken.  In addition, an early assessment which 
shows that costs are not likely to be imposed may reduce work at a later stage of the policy 
development process. 

3.3.1.3 Exemptions 
The RIA process operates subject to a range of exemptions, which when targeted appropriately can 
reduce unnecessary duplication and focus examination on significant proposals.   The Legislation Act 

Questions for discussion 

Do you consider that a preliminary assessment of the likely costs of a regulatory proposal is 
suitable for the ACT’s RIA environment?  If so, what should the requirements of this preliminary 
assessment be?   

Should a central body be required to agree the preliminary assessment, or should agencies 
self-assess their own proposals? 

 

Questions for discussion 

Should the threshold test apply consistently across primary and subordinate legislation? 

Should there be further definition of appreciable cost  for example, greater detail, examples and/or 
a prescribed value? 

Should the threshold test retain its broad application (community impacts) or be targeted on a 
particular sector of the community, for example, business? 

Is greater clarity required on forms of regulation subject to RIA, such as quasi-regulation?  In 
relation to quasi-regulation, should it only be subject to the RIS process where quasi-regulation is 
made or called up in a legislative instrument and is therefore mandatory? 
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allows the administering Minister to grant an exemption for subordinate legislation.  The 
Legislation Act also prescribes a range of circumstances where a RIS does not need to be prepared.  
These include: 

• where an adequate cost/benefit analysis has already been prepared, either nationally or by 
another jurisdiction, that is relevant to the ACT; 

• matters of a technical nature; 
• court processes (including court rules); 
• inter-departmental administrative policies; 
• appointments; and 
• exceptional circumstances. 

This review is considering the effectiveness of the current exemptions and whether they remain 
relevant and/or if further exemptions are required.  For consistency and streamlining operations, 
this review proposes that exemptions should be provided for policy and non-subordinate regulation. 

 
 
The process for determining and granting non-prescribed exemptions is being examined with a view 
to improve timeliness, accountability and transparency. Currently, a Ministerial exemption for 
subordinate legislation requires the preparation of a disallowable instrument. 

 

3.3.2 Proportionality 
It is important that the degree of analysis undertaken is commensurate with the proposed 
magnitude of the regulatory proposal.  This ensures that excessive analysis is not performed for 
regulatory proposals which have minor or straightforward impacts, while making sure that an 
adequate amount of rigorous analysis is conducted for complex and/or major regulatory proposals.   

Questions for discussion 

What level of explanatory material is necessary for an exemption?  Should there be further 
requirements for primary legislation which will be enacted in exceptional circumstances?  What is 
the appropriate level of reporting? 

Should the power to grant an exemption reside with a person other than the administering 
Minister? 

Questions for discussion 

Should regulatory proposals that do not operate to the disadvantage of anyone (other than the 
ACT Government) be exempt from RIS requirements? 

Should the exemption for matters complementary with legislation of the Commonwealth, a State 
or New Zealand remain? Note that these matters would typically be exempt under the proposed 
‘matters already subject to a cost-benefit analysis’ exemption. 

Should regulatory proposals involving matters where the compliance burden only falls on illegal 
activity require a RIS? 

Should there be exemptions for election commitments and taxation proposals? 

Should exceptional circumstances exemptions be subject to any limitations?  If so, what should 
these limitations be?  For example, monitoring or early review of a regulatory proposal’s effect? 
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The ACT’s RIS guidance material states (page 19) that: 

In general, the degree of detail and depth of analysis should be 
commensurate with the magnitude of the problem and with the size of the 
potential impact of the regulatory proposals. 

The approach taken by the Commonwealth Office of Best Practice Regulation is to assign each RIS to 
one of four categories ranging from A (major impact) to D (less significant), based on the: 

• nature and magnitude of the proposal (and the problem it is addressing); and 
• scope (or breadth) of its impacts.  

 

An additional consideration is to determine which party should be responsible for deciding the level 
of analysis that is necessary.  The Productivity Commission notes that the decision on whether a RIS 
is required is made by an oversight body in four jurisdictions, and by the administering Minister in 
five jurisdictions (including the ACT).  In Tasmania, the assignment of responsibility depends on the 
type of regulatory instrument being considered.   

Assigning responsibility to the administering Minister is a risk-management tool that is consistent 
with self-assessment in other areas such as income taxation.  However, it requires the 
implementation of clear guidelines to enable agency staff to make a determination, and 
accountability and transparency measures (for example, regular auditing of the assessments). 

Alternatively, assigning responsibility to an oversight body means that all assessments are done at 
arm’s length, and the oversight body’s expertise may lead to more consistency in their 
determinations.   

The Productivity Commission considers that agency self-assessment is leading practice, however, 
theorises that jurisdictions with limited RIA activities may benefit from assigning responsibility to an 
oversight body.   

 

3.3.3 Analysing the national market implications of a regulatory proposal 
Given the connected nature of the ACT economy with the rest of Australia, especially NSW, it is 
important that national market implications be considered in a RIS.  Consideration of national 
approaches or approaches in other jurisdictions (and their effective operation) can assist policy 
development in the ACT. 

When developing a RIS, the ACT’s RIS guidance material requires that:  

Consideration must be given to regulatory regimes operating in other 
jurisdictions to ensure that consistency is achieved wherever possible, 

Question for discussion 

Does the current approach to responsibility for determining the level of analysis require 
amendment, clarification or reinforcement? 

Question for discussion 

What amended or additional criteria would help to determine the level of detail and depth of 
analysis which needs to be undertaken? 
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particularly where common enforcement procedures or harmonisation of 
regulatory regimes will have the positive effect of reducing compliance 
costs to businesses operating across State and Territory borders (p. 6). 

The guidance provided by other jurisdictions is detailed in Table 6.8 of the Productivity Commission’s 
report (a copy of the table is provided at Appendix 1A).   

The operation of an ACT approach with a national market and its implications should be considered 
and could include: 

• effects on national and inter jurisdictional agreements; 
• compliance costs for businesses and individuals who operate across multiple jurisdictions; 
• mobility of goods, capital and labour across borders; and 
• externalities or unintended effects on other jurisdictions. 

 

3.3.4 Competition impacts 
In Australia, all governments are signatories to the 1995 Competition Principles Agreement, which 
requires that legislation should not restrict competition unless it can be demonstrated that: 

• the benefits of the restrictions to the community as a whole outweigh the costs; and 
• the objectives of the regulation can only be achieved by restricting competition. 

In addition, the OECD (2012, p.10) considers that: 

Ex ante assessment policies should indicate that regulation should seek to 
enhance, not deter, competition and consumer welfare, and that to the 
extent that regulations dictated by public interest benefits may affect the 
competitive process, authorities should explore ways to limit adverse 
effects and carefully evaluate them against the claimed benefits of the 
regulation. This includes exploring whether the objectives of the regulation 
cannot be achieved by other less restrictive means4.  

However, the ACT only requires that a RIS consider whether there is a negative impact on 
competition.  The Best Practice Guide states that:  “the objective of the RIS process is to ensure that 
if regulation is necessary it has the least possible regulatory costs and does not unnecessarily impede 
competition”.   

4 OECD.  2012, Recommendation of the Council on Regulatory Policy and Governance, Paris.   

Questions for discussion 

With reference to the guidance provided by other jurisdictions on considering national market 
implications (see Table 6.8 of the Productivity Commission’s report) and the potential guidance 
suggested above, how could the ACT’s guidance be improved?  

Is there potential in requiring a basic examination of cross-border effects to be considered in all 
RISs, and limiting an in-depth analysis of national market implications to major policy proposals? 
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3.3.5 Regulatory proposals involving more than one agency 
The Legislation Act states that preparation of a RIS and adherence to the RIS requirements is the 
responsibility of the administering Minister.  However, in some circumstances regulatory proposals 
are developed which involve more than one agency.   

For example, a RIS may be developed for regulation on public carparking requirements.  This area of 
policy involves several distinct areas of ACT Government operations, such as planning, 
infrastructure, transport, and the environment, which reside in separate Directorates.   

However, under the current situation only one Directorate is required to be involved in the 
regulation’s development and approve the RIS before it is presented to Cabinet.   

 

3.3.6 Legislation review 
Legislation and regulations may lose relevance over time, not work as originally intended, or they 
may become inefficient or ineffective due to an accumulation of regulatory amendments.  This 
necessitates a process of targeted reviews of specific legislation over time to ensure that the 
legislation continues to function properly and achieve its policy goals. 

Currently, the ACT Government undertakes a legislative review process which meets a commitment 
made in 2010 through COAG.  However, there may be potential to better examine processes to 
ensure that reviews of ACT legislation are integrated with the RIA framework and targeted to best 
effect. 

The Justice and Community Safety Directorate is currently undertaking two reviews of legislation.  
Further detail on the legislative review process is available from: 
http://www.justice.act.gov.au/?/page/view/582   

The ACT’s RIS guidance material suggests that the following issues could be considered as part of the 
ongoing review of regulation: 

• establishing a complaints/feedback mechanism; 
• establishing arrangements for ongoing consultation; 
• provision for regular reporting; and 
• inserting a review or sunset clause in the legislation. 

Question for discussion 

What consultation processes could be implemented to ensure that all affected Directorates are 
involved with developing a RIS? 

Questions for discussion 

Should consideration of competition impacts be extended to positive impacts? 

What guidance should be provided to public service officers who are considering the impact of a 
proposal on competition? 
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3.3.7 Transparency and Accountability 
Effective policies for transparent and accountable RIS processes incentivise government bodies and 
Ministers to comply with RIS requirements, and encourage community involvement with RIA.   

3.3.7.1 Increasing the public dissemination of RISs 
A key aim of RIA is to communicate to the public the reasons why a piece of legislation was agreed 
to, what other options were considered, and how the legislation will be implemented and reviewed.  
Under a RIA process, the RIS is generally made available to the public. 

The Legislation Act requires that all RISs for subordinate legislation and disallowable instruments be 
made available to the public.  However, the nature of some RISs may not assist public policy 
discussion.  There is no detailed specification of the format of a RIS or requirement to consider a 
broader audience than the decision maker. 

In order that these RISs be more accessible to the public, the following options may be appropriate: 

• preparing a “summary RIS” which outlines the key points of the RIS in a few pages; 
• requiring that RISs be prepared to a specified template; and/or 
• enforcing a page limit on RISs. 

 

3.3.7.2  Consequences of non-compliance 
While RISs are designed to inform decision making, in some circumstances a RIS may not be 
prepared before the regulation has been agreed to by the ACT Government.  Currently, section 38 of 
the Legislation Act states that failure to comply with the RIS requirements does not affect the law’s 
validity or impose legally enforceable obligations on the Territory, Minister or anyone else.  

The Productivity Commission suggests that having effective consequences for non-compliance with 
RIS requirements are a vital aspect of accountability.   

Increased transparency may assist in promoting accountability and informed policy making.  In this 
regard, publication of instances of non-compliance with RIS requirements may be an appropriate 
response.  

Focusing on the end policy results, a requirement for Post-Implementation Reviews (PIRs) for 
proposals assessed as being non-compliant with RIS requirements is a further option.  In the 
Commonwealth, Queensland, and Western Australia, PIRs are conducted one to two years after the 

Questions for discussion 

Do you consider that these options would increase the public dissemination of RISs? 

What are your views on the readability and accessibility of publicly available RISs in the ACT? 

 

Questions for discussion 

How can the ACT’s legislation review program better interact with the review requirements in the 
RIA framework? 

Is there potential to improve the ACT’s RIS guidance material to provide better advice on 
regulatory review? 
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policy has been introduced, and examine the impacts of the policy and how the policy could be 
fine-tuned to deliver better results.   

Gatekeeping, which is the practice of restricting proposals which do not meet RIA requirements from 
proceeding to Cabinet, is discussed in Section 4.6.3. 

 

 

Questions for discussion 

Do you consider that PIRs could mitigate the risk of non-compliant policy proposals being 
presented to Cabinet? 

Would publishing a notice of non-compliant proposals be an appropriate deterrent against 
non-compliant policy proposals being presented to Cabinet? 
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4 The interaction between RISs and other components of the 
policy development process 

In the ACT, RISs are undertaken for regulatory proposals as part of a broader policy development 
process.  Supporting policy and regulatory development are various processes and requirements, 
including:   

• Triple Bottom Line (TBL) assessments; 
• Red Tape Reduction Panel (RTRP);  
• Community Engagement; and 
• Cabinet processes. 

These components are discussed further below.   

4.1 Regulatory Impact Statements 
The ACT’s Best Practice Guide for Preparing Regulatory Impact Statements provides guidance to 
agencies on the policy proposals which require a RIS, information on regulatory theory and practice, 
and the steps that need to be taken in preparing a RIS.   

In the ACT, the Legislation Act requires a RIS to be prepared for subordinate legislation and 
disallowable instruments which are likely to impose an appreciable cost on the community.  RISs 
may also be prepared for other types of legislative proposals as outlined in the ACT’s 
Legislation Handbook (2009).  

Responsibility for the preparation of a RIS rests with the administering Minister.  The Economics 
Branch within the Chief Minister and Treasury Directorate is available to support the preparation of 
a RIS with drafting advice. 

The administering Minister may exempt a legislative proposal from RIS requirements, and there are 
also various situations where preparation of a RIS is deemed to be unnecessary.  For example, 
matters involving the adoption of an intergovernmental agreement where an assessment of the 
costs and benefits to the ACT has been already undertaken do not require the preparation of a RIS.  
Failure to prepare a RIS does not affect a law’s validity.   

A RIS for subordinate legislation is tabled in the ACT Legislative Assembly.  The public release of a RIS 
for other types of legislation is at the discretion of the ACT Government.   

Further information on Regulatory Impact Assessment is available at:  
http://www.apps.treasury.act.gov.au/regulatory-impact-assessment  

4.2 Triple Bottom Line Assessments 
In 2013, TBL assessments became a standing policy requirement in the preparation of policy 
proposals for ACT Government consideration.  The TBL Assessment Framework (the Framework) is a 
framework for identifying and integrating social, environmental and economic factors into the policy 
development cycle and the decision-making process by ensuring that decisions are informed by an 
explicit assessment of the economic, social, environmental and climate change impacts of the 
proposal.  

The Framework incorporates elements of policy development principles including identification of 
the problem to be addressed, the identified desired outcomes, impact assessment and analysis of 
risks associated with implementation of the policy proposal. Its emphasis is on the importance of 

[15]  

http://www.apps.treasury.act.gov.au/regulatory-impact-assessment


integrating implementation issues into policy design to ensure that delivery of desired outcomes is a 
critical element of effective policy implementation. 

TBL Assessments are intended to be commenced early in the policy development cycle to enable 
issues and their potential impacts to be identified, and potential risks to be mitigated.  Later in the 
policy development process, TBL Assessments can be used to clarify issues in the monitoring and 
evaluation of performance.  

Further information on TBL Assessments is available at: 
http://www.cmd.act.gov.au/__data/assets/pdf_file/0020/331373/TBL_Assessment_Framework.pdf   

4.3  Red Tape Reduction Panel 
The Red Tape Reduction Panel (RTRP) is part of the Business Development Strategy which was 
released in April 2012.  It seeks to identify regulations that impose unnecessary burdens, costs or 
disadvantages on business activity.  The main task of the panel is to recommend ways to remove and 
improve outdated, unworkable and illogical regulation.   

The RTRP has representatives from the Canberra business community and also the key ACT Public 
Service heads who have responsibility for regulatory services and for a number of other areas of 
regulation within the ACT Government.   

Further information on the Business Development Strategy is available at: 
http://www.business.act.gov.au/__data/assets/pdf_file/0017/430424/Business_Development_Strat
egy.pdf  

4.4 Community engagement  
The ACT’s community engagement guide, Engaging Canberrans – a guide to community 
engagement, is based on best practice community engagement principles and has an emphasis on: 

• expanding the range of engagement methods and activities, including Web 2.0 participation 
technologies, so that a variety of methods are used to reach different sections of the 
community; 

• reaching a wider group of citizens, including hard-to-reach sections of the community and 
interest groups; 

• seeking broader discussions on complex issues with the community over a longer period of 
time where necessary; and 

• providing timely feedback to participants during and after the engagement process. 

The more involved and engaged the community is in the policy development process, the more the 
community becomes aware of the constraints, options, and drivers for change, and hopefully the 
more satisfied they are with the engagement process and the outcomes achieved. 

Further information on the community engagement guide is available at: 
http://www.timetotalk.act.gov.au/storage/communityengagement_FINAL.pdf  

4.5 Cabinet 
In the ACT, the Cabinet meets regularly to discharge the critical coordination, strategic policy setting 
and decision making functions that are central to the operations of the ACT Government.   

Each year, the Cabinet will typically make hundreds of decisions on matters covering the ACT’s 
dealings with the Commonwealth and other jurisdictions, the Budget, appointment to boards and 
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committees, the ACT Government’s legislation program in the Legislative Assembly, major capital 
works and critical service delivery to the people of the ACT. 

When making decisions on policy, Cabinet is presented with a Submission which analyses the issues 
for consideration and includes balanced arguments for and against the course of action or options 
being proposed.    

Further information on the Cabinet process is available at:  
http://www.cmd.act.gov.au/policystrategic/cabinet  

4.6 Integrating RIA into the policy development process 
As noted above, a range of initiatives and approaches are involved in ACT Government policy 
development and decision-making processes.   It is important that updated RIA processes integrate 
with these various components and requirements to ensure an efficient and effective policy 
development process.   

The comparative advantages of RIA and other policy development components need to be 
considered in determining a best fit and to streamline policy development processes for the 
Territory.    

4.6.1 Overlap between TBL and RIS requirements 
RISs and TBL Assessments carry out similar elements of a typical policy development cycle:  
identifying the problem, stating the objectives, listing the options, undertaking impact analysis, and 
recommending an option. 

While undertaking a TBL Assessment is a policy requirement for all policy proposals which are 
presented to Cabinet, the Legislation Act requires that RISs be prepared only for regulatory 
proposals which are likely to impose an appreciable cost on the community or part of the 
community.  However, there are non-legislated requirements in the Legislation Handbook which 
state that a RIS is required for all policy and legislative proposals which are presented to Cabinet.   

Both TBL Assessments and RISs add value to the policy development process.  The Productivity 
Commission’s report states (page 3) that: 

By providing a better informed, objective, evidentiary basis for making 
regulations, RIA seeks to ensure that the policy development process 
consistently delivers regulations (or other policy solutions) that provide the 
greatest benefit to the community, relative to the overall costs imposed. 

The TBL Assessment Framework states (page 1) that: 

A well designed TBL assessment process can effectively support 
Government policy deliberations by bringing a broader range of 
perspectives and richer evidence to the attention of decision makers.  The 
primary objective of adopting the TBL Assessment Framework is to assist in 
developing sound policy aimed at reducing any negative consequences of 
action, maximising positive impacts and fostering collaboration by drawing 
on expertise from across Government.5 

5 2012, Triple Bottom Line Assessment for the ACT Government – framework and templates, ACT Government, 
Canberra.    
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However, undertaking both a TBL and a RIS for a regulatory policy proposal increases the 
administrative burden on policy officers.  Despite each tool covering similar aspects of policy 
development, a TBL Assessment is undertaken using a template, while a RIS uses a less prescriptive 
approach which requires further judgement on the part of policy officers. 

As the ACT’s RIS guidance material was produced prior to TBL Assessment becoming part of the 
ACT’s policy development framework, it does not refer to TBL Assessments.  However, guidance 
material for TBL Assessments recognises the complementarities between the frameworks.   

 

4.6.2 Interaction between RIA and the RTRP 
The ACT Government formed the RTRP and tasked it with recommending ways to remove and 
improve outdated, unworkable and illogical regulation.   

There is currently no guidance provided on how the work of the RTRP interacts with RIA 
requirements in the ACT.  The review is considering how these two components of the policy 
development process can efficiently and effectively interact with each other. 

The problems which are presented to the RTRP are typically targeted to a specific piece of regulation 
(for example, the prior requirement to display car registration stickers, or the e-lodgement of rental 
bonds), and are brought to the RTRP by the business community.  As such, the problem has been 
identified, and a preferred option has been proposed. 

The work of the RTRP, therefore, takes place in the ‘review’ stage of the policy development process, 
where existing regulations are examined and potentially feed back into a new policy proposal.   

 

4.6.3 RIS’s role in the Cabinet process 
When making decisions on policy in the ACT, Cabinet is presented with a Submission which analyses 
the issues for consideration and includes balanced arguments for and against the course of action or 
options being proposed.    

The ACT Government Cabinet Handbook provides that where a Submission relates to a 
regulatory proposal, a RIS may be required. The ACT Government Legislation Handbook provides 
that all policy and legislative proposals seeking Cabinet consideration require a RIS.   

An option for ensuring that only compliant proposals (potentially relating to both the inclusion of a 
RIS and its quality) are presented to Cabinet is to enforce  ‘gatekeeping’, which is the practice of 
restricting proposals which do not meet RIA requirements from proceeding to Cabinet.  The 

Questions for discussion 

How can RIS guidance material be improved to support the RTRP process? 

Should RTRP proposals be subject to RIA requirements? 

 

Questions for discussion 

How could RIS and TBL Assessment requirements be better integrated and/or streamlined? 

Should RIS requirements recognise the TBL template approach as being consistent with 
requirements? 
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gatekeeping role can be undertaken either by a regulatory oversight body, the Cabinet office, or 
some other body within government. 

Five Australian jurisdictions (including the ACT) do not have a gatekeeping role.  Of the other 
jurisdictions which do undertake formal gatekeeping, the Cabinet Office (or a similar body) serves as 
the gatekeeper, while in NSW the Minister for Regulatory Reform performs the function6.   

Other options for dealing with non-compliant proposals which proceed to Cabinet, such as increased 
agency accountability or requiring Post-Implementation Reviews, are discussed in Section 3.3.7.2. 

 

4.6.4 Consultation 
Consultation is recognised as a vital action to support RIA processes and policy development.   

The Community Engagement guidelines do not specifically refer to RISs or provide guidance on how 
consultation should be undertaken during development of a RIS. 

In jurisdictions which require a two-stage approach to RISs, the first RIS is usually a consultation RIS.  
This document informs stakeholders of the policy options being considered, the consultation that 
will be undertaken during the development of the policy, and may provide a basic analysis of the 
likely impacts of the options.  The ACT’s RIS guidelines do not specify the development of a 
consultation RIS.   

While consultation RISs support thorough consultation as part of the RIS process, it also increases 
administrative burden and may not be a proportionate response for straightforward or minor 
regulatory proposals. 

6 Productivity Commission.  2012, Regulatory Impact Analysis:  Benchmarking, Research Report, Canberra. 
Table 3.9 page 101. 

Questions for discussion 

Should the role of consultation in the RIA process be further enhanced, such as through a 
requirement for a two-stage approach that includes  the development of a consultation RIS? 

Should additional consultation requirements be necessary for particular types of regulatory 
proposals, or only for regulatory proposals with major impacts? 

How could consultation requirements in the Community Engagement Guide be integrated with RIS 
guidance material? 

Questions for discussion 

Is enforced gatekeeping an appropriate consequence for regulatory proposals which have not 
satisfied the RIS requirements? 

Should a body within the ACT Government act as a gatekeeper?  If so, should this role be 
performed by the Cabinet Office, another division of the Chief Minister and Treasury Directorate, 
or within some other body? 

Should accountability measures, such as Post-Implementation Reviews (discussed in Section 
3.2.7.2), be adopted together with, or instead of, gatekeeper requirements? 
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5 Conclusion 
This Issues Paper has considered the potential for change to RIA processes in the ACT, and how 
these processes can better integrate with other aspects of the policy development cycle. 

Potential areas of change to RIA requirements include the application and scope of RIA, 
proportionality of analysis, determining the national market implications of a regulatory proposal, 
competition impacts, regulatory proposals involving more than one agency, legislation review, and 
transparency and accountability. 

The Issues Paper also discussed the scope for RIA processes to better integrate with other areas of 
the policy development cycle, such as TBL Assessments, the RTRP, community engagement 
processes, and Cabinet.   

While the Issues Paper has posed questions relating to scope for improvement to the ACT’s RIA 
processes, public comments do not need to be limited to providing responses to these questions.   

Comments can be provided to RIA.review@act.gov.au.  The deadline for comments is 
COB Friday, 25 October 2013. 
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APPENDIX 1 

Productivity Commission report – Regulatory Impact Analysis:  
Benchmarking 
Supporting the Lifting Regulatory Performance reforms, the Commonwealth Assistant Treasurer 
requested the Productivity Commission to benchmark the efficiency and quality of Commonwealth, 
state and territory and COAG RIA processes as at January 2012.  The report provides specific 
examples of leading RIA practices which could be considered by other jurisdictions as part of their 
RIA reform process.  

Overall, the Productivity Commission considers that RIA requirements in all Australian jurisdictions 
are reasonably consistent with COAG guiding principles.  However, a considerable gap between 
agreed RIA principles and what happens in practice is reducing the efficacy of RIA processes.   

The Productivity Commission made the following comments about RIA processes in all jurisdictions: 

• RIA processes, when designed and implemented well, can improve transparency, regulatory 
decision making and ultimately contribute to better regulation and outcomes for the 
community.  

• While RIA requirements in all Australian jurisdictions are reasonably consistent with COAG 
and Organisation for Economic Co-operation and Development guiding principles, significant 
shortcomings in system design and a considerable gap between agreed RIA principles and 
what happens in practice are reducing the efficacy of RIA processes.  

• A lack of engagement with RIA in policy development; starting the process too late to 
influence outcomes; undertaking public consultation in a perfunctory manner; and exclusion 
of proposals from rigorous analysis are common problems across jurisdictions. 

• Commitment to RIA varies considerably between ministers, agencies and jurisdictions and 
where lacking, is a major hindrance to RIA’s effective use. 

• One of the main challenges in implementing RIA requirements is the announcement of 
policy decisions and an associated closing off of policy options by ministers or ministerial 
councils prior to commencement of the RIA process. 
Where ministers do not adhere to RIA principles, agencies see RIA as an administrative 
burden that adds no value and an artificial ‘retrofit’ justification of the policy announcement. 

• Better regulation and community outcomes can be achieved through RIA processes which 
have: 

o early consideration of RIA impacts as part of the policy development process; 
o strong RIA gate-keeping from an independent body; and 
o whole-of-government cultural and institutional support for RIA. 

• The number of proposals with highly significant impacts that are either exempted from RIA 
processes or not rigorously analysed is a major concern.  

• Where RIA applies, effectiveness of the process would be improved by: assuming a RIS is 
required unless demonstrated that impacts are not significant; and devolving responsibility 
for determining the need for a RIS to agencies, subject to appropriate oversight. 

• It was evident that in all jurisdictions, greater attention to leading practices for monitoring, 
reporting and accountability would go a long way toward improving the efficacy and rigour 
of RIA processes. In particular, the following initiatives would, in time, invoke more effective 
scrutiny of regulatory proposals: 
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o transparency measures such as a draft RIS for early consultation, and publishing all 
RISs and RIS adequacy assessments would better inform stakeholders of regulatory 
impacts and motivate rigour in RIS analysis;  

o requiring ministers to provide reasons to Parliament for non-compliance with the 
RIA process and granting of exemptions, could encourage greater commitment to 
the RIA process and facilitate further discussion on the impacts of the proposal; and  

o accountability measures such as:  
 the auditing of agency decisions on the need for a RIS and of regulatory 

oversight body adequacy assessments;  
 post implementation review of non-compliant proposals; and  
 proposals with highly significant impacts could only be exempted from RIS 

requirements through an independent process. 

The Report states that the ACT Government’s RIA guidance material could be updated to reflect best 
practice, and RIA processes could be made more transparent and implemented in a more structured 
manner. 
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APPENDIX 1A 

Productivity Commission report – Regulatory Impact Analysis:  
Benchmarking – Table 6.8:  Jurisdictional guidance on ‘national markets’ 
 

Jurisdiction Selected guidance material 

NSW National or cross border harmonisation of regulation should be considered as an option 
where possible, recognising that businesses that operate in several jurisdictions can 
face significant costs when forced to comply with different regulatory regimes … 
Harmonisation should not be a goal in itself — NSW policy objectives and the impacts 
of regulation on NSW businesses and community should be the key consideration. 

Vic Adoption of national schemes can reduce costs to businesses, particularly those 
operating in more than one jurisdiction…There may be advantages in undertaking a 
national impact assessment because the resources and expertise can be pooled with 
counterparts in other jurisdictions dealing with similar issues. 

Qld It is also important to consider how the policy problem is addressed and managed in 
other jurisdictions, and whether a nationally consistent, or harmonised approach may 
be the most appropriate option. 

WA What are the implications for inter-jurisdictional trade in goods and services where 
relevant? … Has relevant existing regulation, at all levels of Government, been 
documented, and demonstrated to not adequately address the issue? 

SA For the majority of proposals, the scope of the assessment of costs and benefits should 
extend to the entire State. However, where there are likely to be flow on effects to 
interstate businesses, consumers, governments or the wider community, including 
environmental spillovers, these should be taken into consideration. For example: a 
regulatory regime which differs from interstate regimes may impose costs on nationally 
operating businesses and these costs should be brought to account in the CBA; or, a 
reduction in greenhouse gas emissions from South Australia may result in higher 
emissions elsewhere in Australia under a fixed national cap/allocation of permits. 

Tas Legislation can restrict the entry of goods and services from interstate or overseas, 
giving a competitive advantage to local producers. In most cases such restrictions 
relate to quarantine matters, are scientifically based and are designed to stop the 
spread of animal or plant pests or diseases. However, in some cases the restrictions 
have no scientific basis and serve to protect existing businesses from interstate and 
overseas competition. 

ACT Mutual recognition reduces compliance costs to business and improves their efficiency 
and competitiveness when conducting transactions across State and Territory 
borders…The increasing emphasis given to cross-jurisdictional policy and legislative 
development means that regulations are no longer developed in isolation. 
Consideration must be given to regulatory regimes operating in other jurisdictions to 
ensure that consistency is achieved wherever possible, particularly where common 
enforcement procedures or harmonisation of regulatory regimes will have the positive 
effect of reducing compliance costs to businesses operating across State and Territory 
borders. 

NT [The assessment of costs and benefits should] document any relevant national 
standards, and if the proposed regulation differs from them, identify the implications and 
justify the variations … 
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APPENDIX 2 – Leading Practices from the Productivity Commission’s Regulatory Impact Assessment 
benchmarking report 
 

Scope of RIA 

No. Leading Practice Existing requirements in the ACT  

4.1 Subject to appropriate exceptions, outcomes are enhanced where 
primary, subordinate and quasi regulation are included within the 
scope of the RIA process. 

Consistent.  All forms of regulation are within scope: 
• The ACT Legislation Handbook refers to a RIS requirement for 

policy as well as legislation. 
• The ACT Best Practice Guide (the Guide) for preparing RISs 

suggests that, in seeking to affect the behaviour of individuals 
or groups, a RIS should be undertaken to determine the most 
effective non-legislative model to achieve compliance. 

4.2 To ensure regulations are subject to appropriate scrutiny, the threshold 
significance test for determining whether a RIS is required should be 
specified broadly and consider impacts — both positive and negative — 
on the community or part of the community. To implement this: 

Partially consistent.  The Legislation Act 2001 applies a threshold test 
for subordinate legislation of ‘appreciable costs on the community, or a 
part of the community’.  However, a proposal assessed as having solely 
positive impacts on the community does not require a RIS.   
For primary legislation, the Legislation Handbook does not provide a 
threshold, and states that:  “a RIS is required for any new or amending 
legislation proposals that may impact on a stakeholder group, for 
example, Government, community group, general public, industry or 
business group”.     

• jurisdictions should provide clear guidance to agencies, 
including a range of specific examples, to assist in determining 
whether impacts are likely to be significant; and 

Partially consistent.  The ACT Best Practice Guide provides limited 
guidance on appreciable cost and no specific examples. 

• where RIA applies, it should be presumed that a RIS is required 
(as is currently the case for subordinate legislation in Victoria 
and New South Wales), unless it can be demonstrated that 
impacts are likely to be not significant. 

Partially consistent.  Under the ACT Legislation Handbook the 
requirement for a RIS is presumed for all primary legislative proposals, 
but not for subordinate legislative proposals.   
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Scope of RIA 

No. Leading Practice Existing requirements in the ACT  

4.3 The efficiency and effectiveness of processes for determining whether 
RIS requirements are triggered are likely to be enhanced where 
jurisdictions have adopted the following practices: 

 

• agency self-assessment of the need for a RIS (in consultation 
with the oversight body when necessary); 

Consistent.  Responsibility for the preparation of a RIS rests with the 
Administering Minister. 

• a preliminary assessment process that ensures only the 
minimum necessary analysis is undertaken — for proposals that 
will clearly impose significant impacts no preliminary 
assessment should be required; 

Inconsistent.  No formal preliminary assessment process requirements 
apply, however, agencies may seek ACT Treasury advice.   

• where impacts are assessed as not significant (hence no RIS is 
required), reasons for the determination are made public; and 

Inconsistent.  No requirement exists. 

• in the case of agency self-assessment of the need for a RIS, the 
periodic independent auditing of these determinations by the 
oversight body and in the event of performance failure, the 
removal of the agency’s responsibility for determinations for a 
period of time. 

Inconsistent.  There are no formal self-assessment process 
requirements and no auditing of self-assessments. 
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Exceptions and exemptions 

No. Leading Practice Existing requirements in the ACT  

5.1 Subjecting election commitments to RIA requirements enhances the 
integrity of the process. Where the requirement for a RIS is triggered, 
analysis would ideally reflect the full RIS requirements, but at a 
minimum include analysis of the implementation of the announced 
regulatory option. 

Not applicable.  ACT RIS requirements do not specifically refer to or 
otherwise distinguish election commitments from other regulatory 
matters.    

5.2 Exceptions to RIA are a necessary part of a well-functioning RIA system. 
Determining as early as possible in the policy development process 
whether a regulation falls within an exception category, helps ensure 
that RIA resources are better targeted. 

 

• All categories of exceptions should be set out in RIA guidance 
material, together with sufficient information and illustrative 
examples to assist agencies in determining the applicability of 
particular exceptions. 

Partially consistent.  Exemptions for subordinate legislation are 
detailed in the Legislation Act, however, are not detailed in the Guide.  
Agencies are encouraged to approach Treasury for advice. 

• Where exceptions clearly apply it should not be necessary to 
conduct any preliminary impact assessment. 

Consistent.  There are no formal preliminary impact assessment 
requirements. 

5.3 For exemptions from the requirement to prepare a RIS:  

• limiting the granting of exemptions to exceptional 
circumstances (such as emergency situations) where a clear 
public interest can be demonstrated is necessary to maintain 
the integrity of RIA processes; 

Inconsistent.  The Legislation Act does not limit the granting of 
exemptions to exceptional circumstances.   

• the exemption should not be granted after a RIS has 
commenced;  

Inconsistent.  The Legislation Act does not require the exemption to be 
granted before the RIS has commenced. 
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Exceptions and exemptions 

No. Leading Practice Existing requirements in the ACT  

• independence of the process and accountability requires that 
responsibility for the granting of exemptions resides with the 
Prime Minister or Premier/Chief Minister and not the Minister 
proposing the regulation; and 

Inconsistent.  For subordinate legislation the decision to grant an 
exemption rests with the administering Minister. 

• publishing all exemptions granted and the reasons on a central 
register maintained by the oversight body, and requiring the 
responsible minister to provide a statement to parliament 
justifying the exemption, improves RIA transparency and 
accountability. 

Partially consistent.  When a Minister grants an exemption for 
subordinate legislation, a disallowable instrument must be notified and 
presented to the Legislative Assembly.   
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Regulatory impact statement analysis 

No. Leading Practice Existing requirements in the ACT  

6.1 The benefits that a RIS provides are enhanced where all feasible 
options (including ‘no action’) are explicitly identified and assessed and 
the RIS is timed to inform decision making.  Ministers and decision 
makers should not close off options for consideration prior to RIS 
analysis being undertaken. 

Consistent.  The Guide requires all options to be identified and 
assessed, and that RISs be prepared once a decision is made that 
regulation may be necessary, but before a decision is made as to what 
form regulation may take.  The Legislation Act requires that a RIS be 
prepared before the proposed law is made. 

6.2 Requiring a competition statement in all RISs, irrespective of whether 
the regulatory proposal is ultimately assessed as having no competition 
impacts, should ensure such issues are identified and assessed by 
agencies. 

Inconsistent.  There is no requirement to complete a competition 
statement.  However, the Guide states that:  “the objective of the RIS 
process is to ensure that if regulation is necessary it has the least 
possible regulatory costs and does not unnecessarily impede 
competition”. 
 

6.3 The benefits of RISs are enhanced where the option that yields the 
greatest net benefit to the community – encompassing economic, 
environmental and social impacts (where relevant) is recommended in 
RISs. 

Partially consistent.  The Guide states that:  “a recommendation should 
be made stating the option that provides the greatest net benefit 
across all stakeholder groups, or the option that yields the greatest net 
public benefit”. 

• Impacts should be quantified where possible.  Where 
quantification is not possible, a qualitative assessment should 
be undertaken and explicitly included in the overall assessment 
of net benefits. 

Consistent.  The Legislation Act requires that an assessment of benefits 
and costs be undertaken where it is practicable and appropriate to do 
so.  The Guide requires that, at a minimum, a qualitative assessment be 
undertaken. 

• Stating the reasons an option is preferred, and why the 
alternatives were rejected, is regarded as an important element 
in strengthening RIA. 

Consistent.  The Guide states that:  “[the RIS] should include a brief 
summary of each option and state the reasons for the preferred option 
and the reasons for rejecting the other options”.   
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Regulatory impact statement analysis 

No. Leading Practice Existing requirements in the ACT  

6.4 Greater consideration of implementation, monitoring and compliance 
issues in RISs are important for maximising the net benefits of 
regulation, and would involve: 

 

• inclusion of implementation costs for government (including 
local governments), business and the community, as part of the 
impact analysis; 

Partially consistent.  The Guide states that:  “impact analysis should not 
only consider the direct costs and benefits, but should also include the 
costs of implementation and review”. 

• explicit acknowledgement of monitoring costs; and Inconsistent.   

• consideration of the impacts of different compliance strategies 
and rates of compliance (as required under Victoria’s guidance 
material) in the estimation of a proposal’s expected costs and 
benefits. 

Inconsistent.   

6.5 
 

Greater guidance would assist agencies to identify and consider the 
national market implications of regulatory decisions. South Australia’s 
requirements and guidance material represent leading practice in 
setting out the types of national market implications that should be 
considered in a RIS. 

Partially consistent.  The Guide refers to mutual recognition issues such 
as: 

• What are the positive and negative cross-border effects? 
• Is it possible to harmonise regulatory regimes among 

States/Territories? 

6.6 National reform processes are more likely to work effectively when: Not applicable. 

• detail on individual jurisdictional impacts is included in the RIS 
wherever possible, particularly where the costs and benefits 
vary across jurisdictions; 

 

• costs of implementation by jurisdictions are included in the RIS 
wherever possible; and 

 

• announcements of COAG and Ministerial Councils on regulatory 
reforms do not close off options for consideration prior to RIA 
being undertaken but rather, are informed by RIS analysis. 
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Transparency 

No. Leading Practice Existing requirements in the ACT 

7.1 Developing a two-stage RIS — an initial consultation RIS and a final RIS 
— greatly improves the transparency of RIA consultation processes and 
is regarded as an essential practice to follow. 

Inconsistent.  The ACT does not have a two-stage RIS process.   
 

7.2 Measures that promote the transparency of RIA reporting processes 
include: 

 

• absence of discretionary power as to the public release of a 
final RIS; 

Partially consistent.  For subordinate legislation, the RIS must be 
presented to the Legislative Assembly with the subordinate law or 
disallowable instrument.  No formal requirements apply for the 
publication of RIS for non-subordinate legislation. 

• an electronic central RIS register that is easily accessible by the 
public, with publication of final RIS documents at the time of 
the announcement of the regulatory decision; and 

Consistent.  RISs are published on the ACT Legislation Register website  
legislation.act.gov.au .  In practice RISs may also be uploaded to other 
ACT Government websites. 

• the tabling of final RIS documents in parliament with the 
enabling legislation. 

Inconsistent.  RISs are only required to be tabled in the Legislative 
Assembly for subordinate laws or disallowable instruments. 

7.3 Measures that promote the transparency of regulatory oversight body 
adequacy assessments and annual compliance reporting include: 

 

• making RIS adequacy criteria explicit in jurisdictional guidance 
material;  

Partially consistent.  RIS requirements are specified in Guide and in the 
Legislation Act (for subordinate legislation). However, there are no 
guidelines for assessing RIS adequacy per se. 

• publishing RIS adequacy assessments at the time of the 
announcement of the regulatory decision, including the reasons 
why the RIS was assessed as not adequate, or any qualifications 
where the RIS was assessed as adequate; and 

 

Inconsistent.  Comments on RIS quality may be provided as part of 
general Cabinet process but are not published. 
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Regulatory impact statement analysis 

No. Leading Practice Existing requirements in the ACT  

• publicly reporting on RIS compliance annually, including overall 
compliance results for the jurisdiction, compliance by agency 
and by proposal. 

Inconsistent.   Prior to 2011 an annual public report by the 
Commonwealth Office of Best Practice Regulation recorded the number 
of RISs completed by each jurisdiction, including the ACT.   

7.4 Where a government introduces regulation which has been assessed as 
non-compliant with RIA requirements, transparency entails that the 
minister responsible provide a statement to parliament outlining the 
reasons for non-compliance and why the proposed regulation is still 
proceeding. 

Inconsistent.  No sanction applies to non-compliance with RIS 
requirements in either legislation or policy conventions. 
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Accountability 

No. Leading Practice Existing requirements in the ACT  

8.1 The accountability of RIA processes is enhanced where, irrespective of 
whether RIA requirements have been met, Cabinet Offices facilitate the 
provision of the following RIA information to Cabinets: 

 

• the RIS for the regulatory proposal (where one was required 
and was submitted by the agency); and 

Consistent.  RISs are included as attachments to Cabinet Submissions 
and regulatory impacts referenced in the Cabinet Submission. 

• the regulatory oversight body’s adequacy assessment of the 
submitted RIS (or its advice that the RIS was not completed). 

Consistent.  While there is no formal assessment requirement, 
comments on the RIS can be included in the Cabinet Submission as part 
of normal Cabinet processes.   

8.2 Regulatory oversight bodies that have a greater degree of 
independence are likely to operate with more objectivity and 
transparency in implementing RIA requirements. 

 

• Ideally, the oversight body should be located within an 
independent statutory agency. 

Inconsistent.  The Economics Branch within Chief Minister and Treasury 
Directorate provides advice and assistance to agencies preparing RISs 
but does not perform the role of gatekeeper. 

• Where the oversight body remains located in a central 
department its autonomy can be strengthened through the 
appointment of a statutory office holder with direct ministerial 
reporting and appropriate safeguards to ensure independence 
and objectivity. 

Inconsistent.  There is no statutory office holder with direct ministerial 
reporting. 

8.3 Stakeholder confidence in regulatory oversight bodies is enhanced 
where their performance, including their adequacy assessments of RIA 
and PIR processes, is periodically evaluated by an independent body, 
such as the audit office. 

Inconsistent.  The ACT does not have formal gatekeeper requirements, 
adequacy assessments or PIR processes. 
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Regulatory reviews 

No. Leading Practice Existing requirements in the ACT  

9.1 Overall RIA processes are strengthened where comprehensive and 
rigorous post implementation reviews (PIRs) are required for regulatory 
proposals which were either exempted or non-compliant, with: 

Inconsistent.  There is no requirement to undertake a PIR and the 
Guide does not provide any guidance. 

• the terms of reference for all PIRs needs to be approved by the 
regulatory oversight body (as occurs at the Commonwealth 
level); 

Inconsistent. 

• for all non-compliant proposals, and for those exemptions 
which have highly significant impacts, the PIR being undertaken 
through an independent process, paid for by the proponent 
agency; and 

Inconsistent. 

• the regulatory oversight body publishing PIR adequacy 
assessments, including the reasons why the PIR was assessed as 
not adequate, or any qualifications where the PIR was assessed 
as adequate. 

Inconsistent.   

9.2 In reviewing existing regulations, more efficient use of RIA resources is 
achieved by targeting resources at those regulations with highly 
significant or uncertain impacts. 

 Noted. 

All regulatory oversight bodies should monitor and report publicly on 
regulatory reviews flagged or required as part of RIA processes. Annual 
regulatory plans could be utilised for this, with oversight bodies 
checking them for adequacy. 

Partially consistent.  The Justice and Community Safety Directorate 
currently undertakes targeted reviews of legislation, and publicly 
reports the outcomes.   

9.3 Provision for a mandatory review should be included in all future 
primary legislation where the associated proposal triggers RIS 
requirements. 

Inconsistent.   
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Regulatory reviews 

No. Leading Practice Existing requirements in the ACT  

9.4 There are likely to be benefits for regulatory outcomes and efficient use 
of RIA resources from: 

Not applicable.   The underlying structural basis of legislation on which 
sunsetting is used effectively in other jurisdictions does not exist in the 
ACT. 
 
Sunset reviewing is particularly useful for reviewing large volumes of 
industry-specific subordinate legislation.  However, sunset reviewing is 
a highly inefficient mechanism for reviewing primary legislation, as it is 
subject to parliamentary review as need dictates.   

• prioritising sunsetting regulations against agreed criteria, to 
identify the appropriate level of review effort and stakeholder 
consultation; 

 • grouping related sunsetting regulations for thematic or package 
review; and 

• where appropriate, consideration of subordinate regulation in 
conjunction with its overarching primary legislation. 

[34] 



 

Integration 

No. Leading Practice Existing requirements in the ACT  

10.1 For those agencies which undertake RISs regularly, oversight bodies 
should consider establishing a memorandum of understanding (which 
would be published) to: 

To be considered.  The ACT Government is one agency with separate 
directorates.   

• clarify interpretation of guidelines on what needs a RIS (specific 
to the instruments or activity of the particular agency) 

• outline what sort of documentation generated by the agency 
would, in part, satisfy RIA requirements (such as consultation 
documents) 

• lay out an approach for dealing with disputes between the 
agency and the oversight body. 

10.2 Published evidence of the usefulness of RIA in improving the quality of 
regulatory outcomes – including with key aspects are instrumental in 
achieving this objective – would help inform refinements and 
improvements to RIA processes over time.  Victoria has made 
substantial progress developing and publishing research in this field.   

To be considered.   

 

[35] 
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